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BEFORE THE ADMINISTRATOR

| N THE MATTER OF )
)

LAWRENCE COUNTY AGRI CULTURAL ) DOCKET NO. TSCA-5-98-90
SOCl ETY, )
)
RESPONDENT )

ORDER DENYI NG RESPONDENT’ S MOTI ONS FOR
RECONS| DERATI ON OF ORDER AND FOR EXTENSI ON COF TI ME

Backgr ound

Pursuant to Conpl ai nant’s Motion for Default Judgnent Agai nst
Respondent (“Mtion for Default”), a Default Judgnent was issued
agai nst Respondent on Septenber 14, 2000. Pursuant to Conpl ai nant’s
Motion for Assessnent of Civil Penalty Agai nst Respondent (“Motion
for Penalty”), a Default Order and Initial Decision were issued
agai nst Respondent on Qctober 26, 2000.

A Menorandum Contra to Conpl ai nant’s Motion for Assessnent of
Cvil Penalty Against Respondent dated October 27, 2000, was
recei ved from Respondent on Novenber 3, 2000. In support of this
menor andum Respondent proffered an affidavit fromDoug O ark, the
president of the Lawence County Agricultural Society.

On Novenber 1, 2000, Respondent submtted a Mdtion for
Reconsi derati on seeking reconsideration of the QOctober 26, 2000,
Default Order assessing the proposed civil admnistrative penalty
in the amount of $7,000 agai nst Respondent. Respondent al so noves
for an extension of tine to file its response to the Mtion for
Penalty “if the response was filed out of tinme.” The Mdtion for
Reconsi deration is opposed by Conpl ai nant.
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On Motion for Reconsideration, Respondent states that it
recei ved Conplainant’s Mtion for Penalty on Cctober 3, 2000, and
that it forwarded its response to the Mtion for Penalty on
Cct ober 27, 2000. Respondent submts that although it is not aware
of the tinme within which it had to respond to the Mtion for
Penalty, it assunmed that it would have a period of at least thirty
(30) days. If the time for responding to the notion is |less than
thirty days, Respondent requests an extension of tinme to file its
response to the Motion for Penalty. Respondent points out that the
extensive and | engthy Default Order was prepared and i ssued within
twenty-three (23) days of the notion being recei ved by Respondent.
Respondent requests that the Menorandum Contra submtted in
response to the Motion for Penalty be reviewed and that the Default
Order be reconsidered.

Conpl ai nant opposes Respondent’s Motions for Reconsideration
and for Extension of Tine. Conplainant believes that Respondent
has filed a notion to set aside the default order pursuant to 40
CFR 8§ 22.17(d), and submts that Respondent’s consistent
unawar eness of the Rules of Practice and assunptions do not
denonstrate good cause to set aside the Default O-der under 40
CFR 8 22.17(d). Conplainant maintains that the Default Order
and Initial Decision should be upheld.

Di scussi on

The file before nme reflects that Respondent has di sregarded
the federal procedural regulations that govern this proceeding
since the inception of this matter. When the proceeding was
initiated by the filing of the Conplaint against Respondent on
Sept enber 25, 1998, Respondent was advised that the Consolidated
Rul es of Practice, 40 C.F.R Part 22, govern these proceedi ngs, and
a copy of the Rules was sent to Respondent with the Conplaint. ¥
Respondent failed to file its Answer with the Regional Hearing
Clerk as required by the Rules of Practice. 40 CF. R 8§ 22.05(a) (1)
(1998). Rat her, Respondent, filed its Answer and request for

Y These rules were revised effective August 23, 1999, by the
Consolidated Rules of Practice Governing the Admnistrative
Assessnent of Civil Penalties, |Issuance of Conpliance or Corrective
Action Orders, and the Revocation, Term nation or Suspension of
Permts (the "Rules of Practice"), 40 C.F. R 88 22.1-22.32. The
revised rules are applicable to proceedings comenced before
August 23, 1999, wunless to do so would result in substantial
har dshi p.
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hearing wwth the Chief of the Pesticides and Toxics Branch for
Region 5 of the EPA on Novenber 12, 1998. After several attenpts
were made by the EPA to have Respondent properly file the Answer
with the Regional Hearing Cerk, the Answer was forwarded to the
Regi onal Hearing Clerk for filing by the EPA on February 22, 2000.

Wen the Prehearing Order was issued on April 4, 2000,
Respondent again was rem nded that these proceedi ngs are governed
by the Rules of Practice, and the Prehearing Order directed the
parties to famliarize thenselves wth these rules. Respondent
failed to file its prehearing exchange information as directed in
the Prehearing Oder, and then failed to tinely respond to
Conpl ai nant’s Motion for Default or file a request for extension of
time. In the Septenber 14, 2000, Default Judgnent, Respondent was
specifically advised that a party’'s response to any witten notion
must be filed within fiften (15) days after service of such notion
and that a party's failure to respond to a notion within the
designated period waives any objection to the granting of the
noti on under Section 22.16 of the Rules of Practice. 40 C.F. R 88
22.16(b), 22.5(a), 22.7(c). Def ault Judgnent at 8, n. 11, 12
When Conplainant filed its Mtion for Penalty on Septenber 29
2000, Respondent again failed to tinely respond to the notion or
file a request for extension of tine. The Default Order and
Initial Decision were issued on October 26, 2000.

Respondent now seeks to introduce additional evidentiary
material in support of its claimof inability to pay the penalty
after the Default Order and Initial Decision have been entered.
Respondent has offered no explanation for its failure to tinely
respond to the Motion for Penalty other than its claimthat it was
“not aware of the tine within which the Respondent had to respond
to the Motion but assuned that the Respondent woul d have at | east
a period of thirty days due to the need to gather information and
affidavits.” In view of the nultiple advisenents provided
Respondent, such claimis disingenuous and it certainly does not
constitute good cause for failure to tinely respond to the Mtion
for Penalty. 40 CF.R 8§ 22.17(c).

Turning to Respondent’s Modtion for Reconsideration, | note
that the federal regul ati ons governing this proceedi ng, found at 40
CF.R 88 22.1-22.32, do not specifically provide for nmotions for
reconsi deration of any order issued by an Admi ni strative Law Judge,
including a default order. The Rules of Practice do provide for
notions to set aside a default judgnent and to reopen a hearing to
take further evidence after the issuance of an initial decision.
40 CF.R 88 22.17(c), 22.28. Also, the Rules of Practice do
provide for reconsideration of final orders issued by the
Envi ronnental Appeals Board (“EAB"). 40 C F.R § 22.32
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Generally, in adjudicating notions for reconsi deration before
the EAB, consideration has been [imted to intervening changes in
the controlling I aw, new evidence, or the need to correct a clear
error or to prevent nmanifest injustice. See In the Matter of
Sout hern Ti nber Products, Inc. DB/ A/ Sout hern Pi ne Wod Preserving
Conpany, and Brax Batson, RCRA Appeal No. 89-2, 3 E. A D. 880, 888-
890 (JO Feb. 28, 1992); see also In the WMatter of Cypress
Aviation, Inc., RCRA Appeal No. 91-6, 4 E A D 390, 392 (EAB,
Nov. 17, 1992). As noted by the Judicial Oficer in Southern
Ti mber Products,

A notion for reconsideration shoul d not be regarded as an
opportunity to reargue the case in a nore convincing

f ashi on. It should only be used to bring to the
attention of this office clearly erroneous factual or
| egal concl usi ons. Reconsideration is normally

appropriate only when this office has obviously
over| ooked or m sapprehended the law or facts or the
position of one of the parties.

Sout hern Tinber Products, supra, at 889 (quoting In re Gty of
Detroit, TSCA Appeal No. 89-5, at 2 (CIO Order on Mtion for
Reconsi deration, July 9, 1991)).

Therefore, assum ng that a notion for reconsideration froma
default order and initial decision may be brought properly before
an Adm ni strative Law Judge, such notion would be subject to the

sanme standard of review as that of the EAB. In the instant matter,
| am not persuaded that Respondent’s Motion for Reconsideration
neets that standard. First, Respondent has nmade no proffer of

new y di scovered evidence and there has been no i nterveni ng change
inthe lawthat is pertinent to the instant matter. Respondent has
made no claim of error of fact or law or that the evidence
proffered on Mtion for Reconsideration was not previously
avai |l abl e to Respondent. Additionally, Respondent has not net the
standard of review by denonstrating mani fest injustice. Although
t he assessment of a $7, 000 penal ty agai nst Respondent, a non-profit
organi zation that serves the public and provides support for
charitabl e activities within Lawence County, is nost unfortunate,
there is no showing that there is a need to reconsi der the Default
Judgnent or the Default Oder in order to prevent nmanifest
i njustice.

The EPA suggests that Respondent’s Mdtion for Reconsi deration
be deened a notion to set aside the default order. Section 22.17(c)
of the Rules of Practice provides that “[f]or good cause shown the
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Presiding Officer may set aside a default order.” 2 The term*“good
cause” is not defined by the governing regul ations. The EAB
however, has held that setting aside a default order is essentially
a formof equitable relief and the term “good cause” within the
meani ng of Section 22.17(d) of the Rules of Practice can be
interpreted nore broadly than relating solely to the specific facts
and circunstances that resulted in the entry of the default order.
In the Matter of Mdwest Bank & Trust Conpany, Inc., Rockland
M neral Processors, Inc., John E. Suerth, RCRA Appeal No. 90-4, 3
EEAD 696, 699 (CIQ Cct. 23, 1991). Thus, facts and
ci rcunstances other than those relating to a party’'s failure to
respond to a prehearing exchange order may be relevant and
per suasi ve when naki ng the good cause determnation. 1d. 1In the
Matter of M dwest Bank & Trust Conpany, Inc., supra, the EAB found
that it is appropriate to exam ne whet her fairness and a bal ance of
the equities dictate that a default order be set aside. Thus, the
standard for evaluating a notion to set aside a default order
enunci ated in M dwest Bank & Trust Conpany, supra, provides a nore
expansive interpretation of the term “good cause,” and is nore
i beral than that for evaluating a notion for reconsideration

Even if | were to construe Respondent’s Mdtion for
Reconsi deration as a notion to set aside a default order and
applied the nore expansive and generous standard for evaluating a
notion to set aside, there is no basis for granting such notion
under the circunstances presented in this case. Respondent has
failed to denonstrate the requisite “good cause” to set aside the
default order for the purposes of 40 CF.R § 22.17(c). First, |
again enphasize that the facts in this case do not involve a
situation where the Default Order was entered followng a single
I ncident of m nor violative conduct or nonperformance. Rather, the
Default Order was entered after several failures on Respondent’s
part to conply with the governing rules concerning responses to
orders and noti ons.

Moreover, in the Default Order, consideration was ultinmately
given t o Respondent’s substantive claimof inability to pay and the
evidentiary material submtted in support of that claim Default

Order and Initial Decision at 10-12. The instant notion
essentially duplicates the previously considered argunents and the
proffered affidavit is considered cunul ative. M. Cark states

that “[t]he inposition of a $7,6000.00 penalty would have a

2 The term“Presiding Oficer” neans the Adm nistrative Law
Judge desi gnated by the Chief Adm nistrative Law Judge to serve as
the Presiding Oficer. Section 22.3(a) of the Rules of Practice.
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substantial financial inpact upon the Agricultural Society and the
ability of the Society to maintain the sanme standard of services
for the youth, Agricultural Community and general citizenry of
Lawr ence County.” Again as found in the Default Order, Respondent
has not shown that the Agricultural Society is in severe financial
distress. There is no show ng of a neritorious argunent sufficient
to constitute “good cause” for setting aside the Default Order or
that there is a strong probability that there would have been a
different outcone had there been a hearing. Thus, | find that the
facts and circunstances in this case other than those relating to
Respondent’s failure to neet its filing deadlines are not
sufficiently persuasive to making the requisite finding of “good
cause” for setting aside the Default Oder under 40 C.F.R 8
22.17(c).

Accordi ngly, Respondent’s Mdtions for Reconsideration and for
Extension of Time will be deni ed.



O der

Respondent’s Mdtions for Reconsideration of Order and for
Ext ensi on of Tine are deni ed.

Original signed by undersigned

Barbara A. Gunni ng
Adm ni strative Law Judge

Dat ed: 11-22-00
Washi ngt on, DC




